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OPINION AND ORDER

The appellant petitions for review of the initial

decision on compliance issued on January 23, 1989, that

found he was not entitled to back pay for the period of his

enforced leave. For the reasons set forth below, the Board

GRANTS the petition for review under 5 C.F.R. § 1201.1155,

but AFFIRMS the initial decision as MODIFIED in this Opinion

and Order.



BACKGROUND

The agency placed the appellant on enforced leave in

November 1980, after he received an on-the-job injury in

1979. He appealed the agency's action to the Board, and in

1981, the Board dismissed the appeal for lack of

jurisdiction. Davis v. Department of the Navy, MSPB Docket

No. PH07528110283 (Initial Decision, June 2, 1981). The

appellant remained on enforced leave but received workers'

compensation payments from November 1980 through October

1982. In 1985, the appellant again appealed his continuing

enforced leave status to the Board, alleging that it was

procedurally improper and raising the affirmative defense of

handicap discrimination (hereinafter Davis II) . The

administrative judge dismissed the appeal on the basis of

res judicata, and the appellant filed a petition for review.

Davis v. Department of the Wavy, MSPB Docket No.

PH07528610117 (Initial Decision, Jan. 17, 1986).

While the petition for review was pending before the

full Board, the agency removed the appellant on July 25,

1986, and he appealed his removal and the period of enforced

leave between his second appeal (Jan. 17f 1986) and the

removal (hereinafter Davis III). The appellant alleged that

the agency discriminated against him on the basis of a

handicapping condition by failing to restructure his

sandblaster position to accommodate his physical

restrictions or to reassign him to a position within those

restrictions. The appellant also alleged that the agency



discriminated against him on the basis of his race. After a

hearing,^ the administrative judge2 issued an initial

decision sustaining the appellant's removal, not sustaining

the period of enforced leave, and finding that the appellant

failed to establish his affirmative defenses of

discrimination on the bases of a handicapping condition and

race. Davis v. Department of the Navy, MSPB Docket Ho.

PH07528610626 (Initial Decdsion, Nov. 10, 1986) (or Davis

III) .

In Davis XII, after a detailed discussion of the

evidence, the administrative judge found that the appellant

was not a qualified handicapped individual because his

medical restrictions precluded him from performing the

essential duties of his sandblaster position, and those

duties could not be modified without endangering himself or

his coworkers. Based on the testimony of an agency witness

who had reviewed the appellant's SF-171 and all the job

vacancies for the period 1981-1986, the administrative judge

further found that the appellant could not be reassigned to

other positions during the antire period of the enforced

leave because he lacked educational qualifications for

1 The appellant died in August 1986, prior to the
hearing, but his administratrix pursued the appeal on behalf
of his estate.

2 The administrative judge who adjudicated this appeal
was not the same administrative judge who had dismissed
Davis II.



skilled positions and his medical restrictions disqualified

him from the heavy labor positions for which he was

otherwise qualified. Neither the appellant nor the agency

filed a petition for review of this decision, and it became

the final decision of the Board. Davis III at 8, 10-11.

The Board subsequently remanded Davis II (Davis v«

Department of the Wavy, 35 M.S.P.R. . (1987)), finding

that res judicata did not apply and ordering adjudication of

the issues of jurisdiction, and, if jurisdiction were found,
»
adjudication on the merits. The administrative judge of

Davis III presided over adjudication of the remanded Davis

II, and the parties agreed to incorporate the record of

Davis III into evidence in .Davis II. The administrative

jv-dge issued an initial decision in which she. did not

sustain the agency's action placing the appellant on

enforced leave for the period from December 10, 1981,

through January 17, 1986. Davis v. Department of the Kavy,

MSPB Docket No. PH07528610117-1 (Initial Decision, Dec. 30,

1987). The administrative judge did not make any findings

with regard to the appellant's claim of handicap

discrimination, deferring consideration of the appellant's

ability to work until receipt of a petition for enforcement,

if any. Id. at 5-6. The administrative judge ordered the

agency to cancel the appellant's enforced leave, to

retroactively restore him, and to award him appropriate back

pay and benefits in accordance with the Office of Personnel

Management's regulations. Id'* at 7,



The agency petitioned for review of the initial

decision on remand, and the Board dismissed the petition as

untimely. Davis v. Department of the Navy, 38 M.S.P.R. 592

(1988). The remand initial decision therefore remained the

Board's final order in Davis II, and the agency was required

to comply with its terms.

The agency declined to award the appellant back pay,

arguing that the appellant was not ready, willing, and able

to work during the period of his enforced leave and

therefore was not entitled to back pay under 5 C.F.R.

§ 550.805(c)(1).

On December 2, 1988, the appellant filed a petition for

enforcement with the Board's Philadelphia Regional Office.

In his petition, the appellant contended that the agency had

failed to comply with the Board's remand Davis II decision

to cancel the agency's enforced leave and to pay him the

appropriate back-pay. He alleged that he could have worked

on restricted duty if the agency had accommodated him, or,

in the alternative, he was entitled to disability benefits.

The appellant contended that, during the period of' his

enforced leave, the agency made no effort to accommodate

him, although he had been released for light duty by his

physicians and he had filed an affidavit stating that he was

able to work. The appellant also initiated discovery to

determine job vacancies from December 10, 1981, through

January 17, 1986, and to obtain other evidence concerning
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his allegation that the agency had discriminated against

him. In addition, the appellant requested a hearing.

The administrative judge subsequently ruled that the

handicap discrimination issue could not be litigated for the

first time in a compliance proceeding and recommended that

the Board's administrative law judge, to whom the motion to

compel discovery had been referred, deny the motion because

it applied to irrelevant information. The administrative

judge noted that the appellant was withdrawing his claim of

back pay for the period of November 5, 1980, through October

29, 1982, because he received workers' compensation payments

during that time. Compliance File, tab 5. The

administrative law judge denied the appellant's motion to

compel discovery on January 6, 1989. Compliance File, tab

6.

The administrative judge subsequently issued an initial

decision denying the appellant's petition for enforcement.

Davis v. Department of the Nav^, PH075286C0117 (Initial

Decision, Jan. 23, 1989), The administrative judge

identified two arguments by the appellant: (l)He was

entitled to back pay because the agency would have been

obligated to find him light duty sandblaster jobs or

reassign him to a position that he was medically able to

perform if he had not been improperly suspended; and

(2)since he raised discrimination in the original Davis II

appeal, he should be allowed to prove that such

discrimination motivated the agency's decision to improperly
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place him on enforced leave. The administrative judge also

noted the agency's argument that the protracted Davis III

hearing, and the extensive documentation submitted in that

case and incorporated into the record of the Davis IT case

conclusively established that the agency did not commit

handicap discrimination and that he was neither physically

able to perform the duties of his position nor qualified to

perform the duties of any other position. Initial Decision

(I.DO at 3.

The administrative judge found that the overwhelming

weight of the evidence of record established that the

appellant was physically unable to perform tha duties of a

sandblaster and that he never submitted evidence to show

that he even partially recovered sufficiently to do some or

all of the work of a sandblaster„ Z.D. at 4. In support of

this finding, the administrative judge summarized the

testimony of agency officials at the Davis III hearing that,

from the time of his injury in 1979 and continuing through

his removal, the appellant could not perform the duties of

his position, light duty was still too demanding for him to

perform safely or without posing a threat to his coworkers,

and the appellant's lack of skills and education prevented

his reassignment to another position. Id. The

administrative judge also found that the appellant could not

litigate his handicap discrimination claim because he had

net petitioned for review of the initial decision in Davis

II that had not made a specific finding on discrimination
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and had become the Board's final decision? she noted that

the appellant had moved for summary judgment only on the

enforced leave aspect of the case and did not mention the

discrimination issue in his final brief. i.D. at 5. The

administrative judge also found that the issue of handicap

discrimination had been fully litigated in Davis III, which

was incorporated in the record on remand of Davis IIt, and

had resulted in a finding of no discrimination on which the

appellant had not filed a petition for review. Id.

The appellant petitions for review of the initial

decision on compliance, alleging that the administrative

judge erred in failing to address the handicap

discrimination issue as it relates to Davis II. The

appellant contends that the handicap discrimination issue in

Davis III applies to a period of time different from that in

Davis II and further alleges that the Davis II handicap

discrimination issue was properly raised in the compliance

proceeding because it */as irrelevant to the outcome of the

initial decision in Davis II. The agency has responded to

the petition, alleging that it does not meet the criteria

for review.

ANALYSIS

Upon reversing a wrongful suspension (or as in this

case a period of "enforced leave"), the Board must ensure

that the wrongfully suspended employee is returned, as

nearly as possible, to the status quo ante. See Kerr v.

National Endowment for the Arts, 726 F.2d 730, 733 (Fed.



Cir. 1984). To help effect the status quo ante, the Board

is empowered to enforce the payment of back pay awards. See

Spezzaferro v. Department of Transportation, 29 M.S.P.R. 412

(1985), aff'd, 807 F.2d 169, 171 (Fed. Cir. 1986). However,

where the agency has shown a substantial basis for

questioning the appellant's ability to work, it is incumbent

upon the appellant to show that he was ready, willing and

able to work during the period of time for which a back pay

award is requested. See Bivens v. Department of the Navy,

43 M.S.P.R. 450 (1990), rev'd? on other grounds, 923 F.2d.

868 (Fed. Cir. 1990)(Table).

The "'ready, willing and able to work" prerequisite to

back pay usually applies to the position the employee

occupied prior to the wrongful agency action. However, in a

case where there is a finding of handicap discrimination, a

qualified handicapped individual must be "ready, willing and

able" to work either in his position or in another position

with or without reasonable accommodation without endangering

the health and safety of himself and others, and without

causing undue hardship to agency operations. See., e.g.,

Gallagher v. United States Postal Service, 31 M.S.P.R. 53

(1986); Jgnacio v United States Postal Service, 30 M.S.P.R.

471 (1986)(Special Panel decision). Thus, the issue of

handicap discrimination is relevant in a compliance case in

determining whether the appellant has been restored to the

status quo ante in terms of his entitlement to back pay and

such a claim must be addressed in the administrative judge's
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decision on the petition for enforcement, Cf. Marchese v.

Department of the Wavy, 32 M.S.P.R. 461, 464 (1987) (a

finding of procedural error did not relieve the

administrative judge of his obligation to consider the

employee's handicap discrimination claim).

Inasmuch as the allegation of handicap discrimination

in this case is relevant to the issue of entitlement to back

pay, the Board finds that the administrative judge erred in

her finding that the issue of handicap discrimination cannot

be addressed for the first time in a compliance petition.

Compliance File, tab 5; cf, Gaydon v. United States Postal

Service, 37 M.S.P.R. 276, 2V9 (1988) (the Board has

authority to examine an employee's retaliation claim brought

up for the first time in a compliance case). The

administrative judge's reliance on Gay v. United States

Postal Service, 37 K.S.P.R. 342? 347 (1988), is misplaced.

In Gay, the Board found that a party to a compliance action

cannot belatedly challenge a finding in an Initial Decision

that it did not choose to challenge in a petition fox-

review. While this is true, our examination of the Initial

Decision in Davis II reveals that no finding was made

regarding handicap discrimination or its relationship to the

appellant's ability to work- Indeed the Davis II decision

specifically stated that this type of matter would be

addressed if a back pay dispute would arise in the context

of a compliance case. See Davis II at 5-6. Therefore,

unlike the appellant in Gay, this appellant is not belatedly
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challenging a finding in the Initial Decision when no

finding was made.

Paradoxically, although the administrative judge erred

in pronouncing that she could not address the appellant's

handicap discrimination claims, this error is not fatal to

her decision because she did, in effect, dispose of this

issue« See Karapinka v. Department of Energy, 6 M.S.P.R.

124, 127 (1981) (the administrative judge's procedural error

is of no legal consequence unless it is shown that it has

adversely affected a party's substantive rights). By

specifically pointing out that the record and conclusions in

Davis III were made part of this case, the administrative

judge has in all practicality disposed of the appellant's

handicap discrimination claim in this compliance case.

Initial Decision at 5. See Lunkin v. United States Postal

Service, 27 M.S.P.R. 289 (1985), aff'd, 785 F.2d 324 (Fed.

Cir. 1985) (the administrative judge's determination

regarding handicap discrimination in a. removal action was

dispositive of the issues in the enforcement proceeding

relating to a decision of a previous removal action that had

been reversed on procedural grounds). In the context of

this compliance case, we also adopt the administrative

judge's findings and conclusions of law with regard to the

appellant's claim of handicap discrimination in Davis III,

which were not challenged by either party in a petition for

review. See generally Raymond v. Department of the Army, 34

M.S.P.R. 476 (1987).
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There is no merit to the appellant's contention that

the handicap discrimination issue in Davis III applies to a

period of time different from that in Davis II. Although

the conclusions applicable to Davis III do encompass a

period of time different from that of Davis II, the evidence

adduced at Davis III included the time frame of Davis II and

clearly disposes of the issue of whether the appellant was a

qualified handicapped person during this period of time.

The Davis JJJ record establishes that, from the time of

his in-jury in 1979, the appellant had a chronic back problem

that severely impaired his ability to do heavy lifting. On

the recommendation of the appellant's treating physician,

who certified on April 6f 1984. that the appellant still was

totally incapable of any heavy labor and could not perform

any typ& of physical labor, the agency placed medical

restrictions on the appellant, including no heavy lifting

(nothing over 25 pounds), pushing, pulling, bending,

^stooping, walking, standing, or sustaining any positions.

Compliance File, tab 3, enclosure 6. The appellant's

physician further certified that the appellant could do

sedentary work such as "driving, directing, overseeing, or

counseling.'' Compliance File, tab 3, enclosure 6. The

appellant's physician confirmed the appellant's condition

3 The agency required information on the appellant's
condition in 1984 because the appellant's appeal of the
denial of his workers' compensation benefits was
unsuccessful in Deceinber 1983. Compliance File, tab 3,
enclosure 4.
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and restrictions on October 30. 1984. Compliance File, tab

3; enclosure 7.

At the hearing for Davis III, witnesses testified that

the essential duties of a sandblaster required physical

effort in excess of the appellant's restrictions and the

duties could not be modified to accommodate the appellant's

restrictions without further endangering the appellant or

exposing his coworkers to added risks because they would not

have adequate relief or backup support. Agency witnesses

also testified that efforts had been made to place the

appellant in another position, but his lack of education and

specialized skills, coupled with his medical restrictions,

precluded his qualifying for any vacant positions during the

period of his enforced leave at issue in Davis II* See

Davis v. Department of the Navy, MSPB Docket No.

PE07528610626, slip op. at 6-11 (Initial Decision, Nov. 10,

1986).

Accordingly, because the appellant was unable to

perform the essential duties of his position with or without

reasonable accommodation from the time of his injury until

his removal, and because he did not meet the qualification

standards of any vacant positions to which he could have

been reassigned during the entire period of his enforced

leave, the appellant was not a qualified handicap person and

there could not be handicap discrimination in this case.

-See Savage v. Department of the Navy, 36 M.S.P.R. 148

(1988). Further, the appellant's consequent inability to
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work precludes his receipt of back pay for the period of his

enforced leave at issue in Davis JJ. Set 5 C.F.R.

§ 550.805(c) (1).

ORDER

This is the final order of the Merit systems Protection

Board in this petition for enforcement. 54 Fed. Reg. 53,514

(1989) (to be codified at 5 C.F.R. § 1201.113(c)),

NOTICE TO APPELLANT

You have the right to request further review of the

Board's final decision in your appeal.

Discrimination Claims; Administrative Review

You may request the Equal Employment Opportunity

Commission (EEOC) to review the Board's final decision on

your discrimination claims* See 5 U.S.C. § 7702(b)(l)

(1982). You must submit your request to the EEOC at the

following address;

Equal Employment Opportunity Commission
Office of Federal Operations

P.O,Box 19848
Washington, DC 20036

You should submit your request to the EEOC no later than 30

calendar days after receipt of this order by your

representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

§ 7702(b)(1) (1982).

Discrimination and Other Claims; Judicial Action

If you do not request review of this order on your

discrimination claims by the EEOC, you may file a civil
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action against the agency on both your discrimination claims

and your other claims in an appropriate United States

district court. See 5 U.S.C. § 7703(b)(2) (1982). You

should file your civil action with the district court no

later than 30 calendar days after receipt of this order by

your representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

§ 7703(b)(2) (1982). If the action involves a claim of

discrimination based on race, color, religion, sex, national

origin, or a handicapping condition, you may be entitled to

representation by a court-appointed lawyer and to waiver of

any requirement of prepayment of fees, costs, or other

security. See 42 U.S.C. § 2000e5(f); 29 U.S.C. § 794a.

Other Claims: Judicial Review

If you choose not to seek review of the Board's

decision on your discrimination claims, you may request the

United States Court of Appeals for the Federal Circuit to

review the Board's final decision on your petition for

enforcement and other issues in your enforced-leave appeal

if the court has jurisdiction. See 5 U.S.C. § 7703 (b) (1)

(1982). You must submit your request to the court at the

following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.tf.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of this order by your
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representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

§ 7703(b)(1) (1982).

FOR THE BOARD:

Washington, D.C.

Robert/E. Tay
Clerk of the d



BACKGROUND

The appellant appealed to the Board's Philadelphia

Regional Office, alleging that his placement on enforced

leave for almost 5 years constituted a constructive

suspension. The administrative judge assigned to the case

dismissed the appeal. After the appellant filed a petition

far review, however, the Board remanded the case to the

regional office for a determination regarding the Board's

jurisdiction over the appeal. A new administrative judge

was assigned to the case,1 and that administrative judge

determined, citing Pittman v. Department of the Army, 832

F.2d 598 (Fed. Cir. 1987), that the agency's decision to

place the appellant on enforced leave was a constructive

suspension appealable to the Board. She also determined

that a waiver of the Board's time limitation for filing an

appeal of the agency's action was warranted under the

circumstances of this case.
*

In her remand initial decision of December 30, 1987,

the administrative judge informed the parties, in accordance

with 5 C.F.R. § 1201.114 (d), that the last date on which a

petition for review could be filed with the Board was

February 3, 1988. The agency's petition for review was

received by the Board on February 8, 1988, and was

postmarked February 4, 1988. The petition was not

accompanied by a motion for, or an affidavit in support of,

1 The administrative judge who had been assigned to the case
originally was no longer employed in the regional office by
the time the appeal was remanded.



a waiver of the time limitation for tiling it, as required

by 5 C.F.R. § 1201.114(f).

In a notice dated March 10, 1988,2 the Board informed

the agency that its petition for review appeared to have

been untimely filed because it was not filed on February 3,

1988. In accordance with 5 C.F.R. § 1201.114(f), the Board

afforded the agency the opportunity to provide an affidavit

or signed statement within 10 days of the date of the

notice, showing good cause for the late filing.

The agency responded to the Board's notice of March 10,

1988, by submitting a motion to waive the time limitation

for filing a petition for review, and by submitting an

affidavit and documentation in support of its motion. In

the affidavit, the agency's representative, Ms. Marilyn

Spence, asserts that on February 3, 1988, she hand-carried

tha completed petition for review to Ms, Karen O'Neal, the

J;dministrr,tive Officer for the Office of Civilian Personnel

Management, Southeast Region, for mailing. Ms. Spence

further asserts that Ms. O'Neal hand-carried the petition

for review in the early afternoon tc the U.S. Navy Fleet

Mail Unit for mailing, and that the petition was accepted

for mailing and stamped as having been mailed. The agency

has submitted a receipt for the petition for review, which

2 The acknowledgment notice to the agency dated February 12,
1988, failed to note that the agency's petition for review
appeared to be untimely filed. After receipt of the
appellant's motion to dismiss the agency's petition for
review, the Board sent the agency a second notice advising
it that its petition for review appeared to have been
untimely filed.
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indicates that it was received by the U.S. Navy Fleet Mail

Unit on February 3, 1988. See Petition for Review of Remand

(PFRR) File, Tab 8. It also argues that under 5 C.F.R.

§ 1201.22, the Board should assume that a document was

mailed 5 days prior to receipt, and, since the Board

received the agency's petition for review on February 8,

1988, the Board should assume that it was mailed on

February 3, 1988.

In her response to the agency's motion, the appellant

asserts that the agency has failed to establish good cause

for the untimely filing of its petition for review. The

appellant therefore urges that the Board dismiss the

agency's petition. See PFRR File, Tab 9.

ANALYSIS

Under 5 C.F.R. § 12Q1.114(f), the. Board will waive the

35-day time limitation for filing a petition for review if

the party requesting waiver shows good cause for doing so.

See Alonzo v. Department of the Air Force, 4 M.S.P.R. 180,

184 (1980) (to establish good cause for waiver of the time

limit on the filing of an appeal, a party must show that he

exercised diligence or ordinary prudence under the

particular circumstances of the case}. Among the factors to

be considered in determining whether good cause has been

shown are: The length of the delay; circumstances beyond

the control cf the party that affect the party's ability to

comply; the degree to which negligence by the party has been



shown to be absent or present; and circumstances that show

that any neglect is excusable. Jd. Although a party need

not show that it was impossible to make a timely filing, the

party must demonstrate that the actions taken were

reasonably prudent. See Armstrong v. Office of Personnel

Management, 36 M.S.P.R. 37, 40 (1987).

In accordance with 5 C.F.R. § 1201.114(d)/ the Board

considers a petition filed on its postmark date, if mailed,

or on the date of receipt by the Board, if hand-delivered.

See Beer v. Department of the Army, 2 M.S.P.R. 53, 56

(1980)o In this case, the envelope containing the mailed

petition clearly shows a postmark of February 4,, 1988. See

PFRR File, Tab l. The agency's argument that the petition

for review should be considered timely because the Board

should assume it was mailed 5 days prior to the date of

receipt is without -.merit. The presumption of 5 days'

mailing time applies only to unpostmarked mail. See 5

C.F.R. § 1201.22(b); see also Armstrong, 36 M.S.P.R. at 41.

The agency also alleges that it has submitted

documentation showing that the petition was ^receiv^d by the

United States Post Office, U.S. Navy Fleet Mail "Unit on

February 3, 1988." PFRR File, Tab 4 at 3, Tab 8 at 2. The

documentation the agency has submitted, however, shows only

that the petition was received by the agency's mail unit,

and not that it was received by the U.S. Postal Service.

See id., Tabs 4 and 8« As the Board noted recently in

Armstrong, 36 M.S.P.R. at 40, the general rule applied by



the Board is that mailing is completed by depositing the

pleading with the United States Postal Service. As in

Armstrong, we see no proper basis for making an exception to

that rule. Id. Thus, pursuant to the Board's regulations,

the agency's petition was filed one day late.

Although the 1-day delay in the instant case was brief,

we find that the agency did not demonstrate that it acted

with due diligence or ordinary prudence in ensuring that its

petition for review was timely filed, The agency delayed

until the last day of the filing period before attempting to

mail the petition, and it has not asserted that it expected

the petition to be posted that day. See id. We. note further

that the agency has not contended that the complexity of the

issues :Ln the case, or any difficulty in obtaining the

documents it submitted, required additional time.3

Accordingly, we conclude that the agency has not

established good cause for waiving the regulatory deadline,

and that the agency's petition for review must be dismissed

as untimely filed.

3 We note that the agency's representative does assert that
she received the initial decision on January 7, 1988, and
that subsequently she was on official duty travel from
January 12 through January 16, 1988; January 18 through
January 22, 1988; and January 24 through January 29, 1988.
She also asserts that when she returned to duty on
February 1, 1988, she formulated the petition for review
with the "help of labor and employee relations specialists."
See PF!RR File, Tab 8. We find that these statements do not
provide an adequate basis for concluding that waiver of the
regulatory deadline is warranted.



ORDER

This is the final order of the Merit Systems Protection

Board regarding the timeliness of the petition for review in

this appeal. 5ee 5 C.F.R. § 1201.113(c). The initial

decision remains the final decision of the Board on the

merits of this appeal.

The agency is ORDERED to cancel Mr. Purcell Davis's

enforced leave and to retroactively restore Mr. Davis for

the period from December 10, 1981, through January 17, 1986.

See Kerr v. National Endowment for the Arts, 726 F.2d 730

(Fed. Cir. 1984). This action must be accomplished within

20 days of the date of this decision.

The agency is also ORDERED to award back pay and

benefits in accordance with 5 C.F.R. § 550.805. See

Spezzaferro v. Federal Aviation Administration, 24 M.S.P.R.

25 (1984); Robinson v. Department of the Army, 21 M.S.P.R.

270 (1984).

The agency is ORDERED to complete all computations and

issue a check to the appellant for the appropriate amount of

back pay within 60 days of the date of this decision. The

appellant is ORDERED to cooperate in good faith with the

agency's efforts to compute the amount of back pay due.

If there is a dispute as to the amount of back pay due,

the agency shall issue a check to the appellant for the

amount not in dispute within the above time frame. The

appellant may then file a petition for enforcement

concerning the disputed amount.



8

The agency is ORDERED to inform the appellant of all

actions being taken to comply with the Board's order and the

date on which it believes it has fully complied. See

5 C.F.R. § 1201.181(b). The appellant is ORDERED to provide

all necessary information requested by the agency in

furtherance of compliance and should, if not notified,

inquire as to the agency's progress from time to time. See

id.

If, after being informed by the agency that it has

complied with the Board's order, the appellant believes that

there has not been full compliance, the appellant may file a

petition for enforcement with the regional office within 30

days of the agency's notification of compliance. See 5

C.F.R. § 1201.182(a). The petition for enforcement shall

contain specific reasons why the appellant believes there is

noncompliance, and include the date and results of any

communications with the agency with respect to compliance.

See id.

NOTICE TO APPELLANT

You have the right to request the United States Court

of Appeals for the Federal Circuit to review the Board's

final decision in your appeal if the court has jurisdiction.

See 5 U.S.C. § 7703(a)(l). You must submit your request to

the court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439



The court must receive your request for review no later than
*

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

§ 7703(b)(1).

FOR THE BOARD:
Robert E. Taylor^/
Clerk of the Board

Washington, D.C.


